
IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR AT TEZPUR 
 

SESSIONS CASE NO.  :-  254 of 2016 
 (U/S-147/148/149/341/323/326/354/307 of  

IPC) 

 
 

Present     :-  R. Baruah 
      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused :-  1. Muktasulla @ Maju, S/o Md.  
  Hasmatulla, Vill. Likhragaon, Pithakhowa 
  2. Moktasullas @ Sibu, S/o Md.  
  Manibulla, Vill. Likhragaon, Pithakhowa 
  3. Md. Akash Ali, S/o Lt. Usab Ali 
  Vill. Bihaguri 
  4. Zamir Ali, S/o Lt. Kuddush Ali 
  Vill. Kerkuri 
  5. Md. Tafiq Ali, S/o Lt. Kamal Uddin 
  Vill. Lekhok Gaon 
  6. Sahjahan Ali, S/o Md. Rajib Ali 
  Vill. Lekhok Gaon 
  7. Md. Mukamulla, S/o Lt. Tubulla 
  Vill. Gabharu, Shiva Mandir 
  8. Nazir Hussain, S/o Lt. Rajib Ali 
  Vill. Bhokakhowa 
  9. Md. Nore Alam, S/o Lt. Yusuf Ali 
  Vill. Pithakhowa 
  All under Tezpur PS, Dist. Sonitpur  
 
Date of framing charge  :- 29-06-2017 
 
Date of Recording Evidence  :-  20-08-2018, 22-01-2019, 04-06-2019 &  
  02-07-2019 
 
Date of Argument    :-  29-07-2019 
 
Date of Judgment    :-  29-07-2019 
 
Counsel of the Prosecution  :-  A. Baruah & J. Baruah,  
      Addl. Public Prosecutors, 
      Tezpur. 
 
Counsel for Accused :-  F. Haque, B. Tamuli, A. Dutta, H. Begum, 
   T. Biswakarma, I Anchari, P. Sharma  

 B. Bose, H. Baruah and M. Bothra, Ld. 
Advocates. 



   
J U D G M E N T 

1.   In this case accused are put for trial for the allegation of charge 

Under Section 147/148/149/341/323/326/354/307 of Indian Penal Code. 

 

2.   The prosecution case in brief is that on 20.04.2014 Sri Dibyajyoti 

Nath on behalf of Paschim Dhekiajuli Moromi Bihuadol lodged FIR before the 

Tezpur P.S. stating that on that day at about 10:00 PM the bihu trope was 

returning after performance from Kaoimari towards Beseria by National Highway 

52. Near Pithakhowa Masjid some boys restrained the vehicle and attempted to 

inflict blow with a dao upon a drummer in order to kill and caused injury. They 

also misbehaved and molested the dancers of the trope. Some of the attackers 

attempted to kill the members of the trope by means of dao and lathi.  

 

3.  On receipt of the FIR, OC, Tezpur PS registered the same as  

Tezpur P.S case no. 450/14 under different sections of IPC and endorsed the 

same for investigation.  

 

4.  Police after completion of investigation, submitted charge sheet 

against nine accused Under Section 147/148/149/341/323/326/354/307 of Indian 

Penal Code and laid the same before the learned CJM, Sonitpur, Tezpur for trial. 

Accordingly, the learned CJM, Sonitpur, Tezpur transferred the case to the Court 

of learned Judicial Magistrate First Class, Tezpur for trial. Since the offences are 

triable by the court of Sessions, the same was committed to the Court of 

Sessions after furnishing the relevant copies under the provisions of Cr.P.C. 

 

5.   On appearance of the accused and after hearing the learned 

advocate for both the sides, charge Under Section 147/ 148/ 149/ 

341/323/326/354/307 of Indian Penal Code framed against the accused. The above 

offenses read over and explained to the accused to which they pleaded not guilty 

and claimed to be tried.  

 

6.   To substantiate the case, prosecution has examined as many as 10 

(ten) nos of witnesses. The prosecution witnesses namely 1. Sri Diganta Sharma 



(PW1), 2. Sri Suraj Nath (PW2), 3. Sri Debajit Nath (PW3), 4. Sri Dibyajyoti Nath 

(PW4), 5. Sri Sumanta Sharma (PW5), 6. Sri Kaushik Nath (PW6), 7. Sri Durlav 

Nath (PW7), 8. Smti. Nridushmita Choudhury (PW8), 9. Sri Rubul Nath (PW9) 

and 10. Smti. Dipanjali Medhi (PW10). 

7.   Accused are not examined under section 313 Cr.P.C. as no 

incriminating evidence led by the witnesses. The defence plea is of total denial 

and defence has declined to adduce defence evidence.  

 

8.   I have carefully gone through the record of the case and heard the 

learned Counsel for both the sides.  

 

9.   On the other hand learned defence Counsel has argued that the 

accused are implicated falsely in the present case.   

 

10.   The points for decision in this case are –  

 

(1) Whether on 24.04.2014 at 10:00 PM near 
Pithakhowa Masjid the accused being a 
member of unlawful assembly and in 
prosecution of common object committed 
the offence of rioting? 

(2) Whether on the same day, time and place 
accused being member of unlawful 
assembly armed with dao committed the 
offence of rioting with deadly weapon?  

(3) Whether on the same day, time and place 
accused wrongfully restrained the vehicle 
of the bihu trope in furtherance of 
common object? 

(4) Whether on the same day, time and place 
the accused in furtherance of common 
object voluntarily caused hurt to four 
members of the bihu trope? 

(5) Whether on the same day, time and place 
the accused in furtherance of common 
object caused grievous hurt to Diganta 
Sharma by means of a Dao (sharp cutting 
weapon)? 

(6) Whether on the same day, time and place 
the accused in furtherance of common 
object outraged modesty of two women of 
the trope? 



(7) Whether on the same day, time and place 
the accused in furtherance of common 
object caused bodily injury two Diganta 
Sharma with intent to kill him and if by 
that act accused caused death of Diganta 
Sharma they would be guilty of murder? 

 

Discussion, Decisions and reasons for decision: 

 

11.   Before appreciating the evidence, I am of the opinion that the 

evidence so adduced by the prosecution witnesses needs to be reflected.  

 

12.   PW1 is not cross examined by the defence. The summary of the 

statement of PW1 during examination in chief is that on 20.04.2014 there bihu 

team was proceeding to Beseria by a vehicle. Near Tumuki they stopped to 

properly fix the instruments kept on the roof of the vehicle. Then an alternation 

took place with an unknown person and the said person slapped one of the 

member of the group. Nearby people and a commotion took place between the 

team and the persons who came forward. The said persons assaulted the bihu 

team members with lathi and caused injury. PW1 said that he lost one teeth and 

also received injury on face and head. Due to darkness he could not recognize 

the persons who attacked them. 

  Similarly  the PW2 also not cross examined by the defence. The 

evidence of PW2 is similar to the PW1. PW2 said that he also received injury on 

his hand. He could not identify the miscreants due to darkness.  

  The PW3 also not cross examined by  the defence. PW3 was also a 

member of the bihu group. During the commotion he got frightened and fled 

away. The PW3 said that he could not identify the miscreants due to darkness.  

 

13. The PW4 in his examination in chief stated as follows: 

 “I am the informant. Ext.1 is the FIR and Ext.1(1) is my signature. I 

do not know any of the accused. The incident took place 20-04-2014 at about 9/10 

PM. We along with a Bihu Cultural troupe were returning from Kawaimari by a 

Winger vehicle towards Besseria for attending another cultural night. On reaching 

Bihaguri Daily Bazar we stopped the vehicle in order to properly tie the boxes kept 

on the hood of the vehicle. Then, 2/3 persons came to the spot and started hurling 



abuses. We also came out of the vehicle and there occurred an altercation. 

Ultimately, the altercation turned into a scuffle between both sides. Some of my 

friends receive some injuries. We took the injured to TMCH for treatment. Then, I 

lodged the ejahar.”  

 In cross examination the PW4 said as follows: 

 “Due to darkness we could not identified the members of other side 

who quarreled with us.”  

  

14.   The PW5 in his examination-in-chief stated as follows:   

 “I know the informant. I also know the injured. I do not know the 

accused persons. The incident took place about 4/5 years back. We along with a 

Bihu Cultural troupe were returning from Kawaimari by a Winger vehicle towards 

Besseria for attending another cultural night. On reaching Bihaguri Daily Bazar we 

stopped the vehicle in order to properly tie the boxes kept on the hood of the 

vehicle. Then, 2/3 persons came to the spot and started hurling abuses. We also 

came out of the vehicle and there occurred an altercation. Ultimately, the altercation 

turned into a scuffle between both sides. Some of my friends receive some injuries. 

How my friend receive injuries I do not know.”  

 In his cross examination PW5 stated as follows: 

 “Due to darkness we could not identified the members of other side 

who quarreled with us.”   

 

15.  The PW6 in his examination-in-chief stated as follows: 

 “I know the informant. I also know the injured. I do not know the 

accused persons. The incident took place on 20-04-2014 at around 10.00 PM. We 

along with a Bihu Cultural troupe were returning from Kawaimari by a Winger vehicle 

towards Besseria for attending another cultural night. On reaching Bihaguri Daily 

Bazar we stopped the vehicle in order to properly tie the boxes kept on the hood of 

the vehicle. Then, 2/3 persons came to the spot and assaulted 2/3 of my friends. 

Injured were shifted to TMCH for treatment.”  

 In cross examination the PW6 said as follows: 

 “Due to darkness we could not identified the members of other side 

who assaulted my friends. It was a market area and many people used to gather at 

the place.” 

 



16.  The PW7 in his examination-in-chief stated as follows: 

 “I know the informant. I also know the injured. I do not know the 

accused persons. The incident took place in the year 2014 at about 7.30/8.00 PM. 

We along with a Bihu Cultural troupe were returning from Kawaimari by a Winger 

vehicle towards Besseria for attending another cultural night. On reaching Bihaguri 

Daily Bazar we stopped the vehicle in order to properly tie the boxes kept on the 

hood of the vehicle. Then, 2/3 persons came to the spot and assaulted 2/3 of my 

friends. One of our friends Dipjyoti Koch already died.” 

In cross examination the PW7 said as follows: 

“Due to darkness we could not identified the members of other side who 

assaulted my friends. It was a market area and many people used to gather at the 

place.” 

  

17.  The PW8 in her examination-in-chief stated as follows: 

 “I know the informant. He is the Secretary of our Bihu Troupe. I 

was Bihu dancer of the troupe. After performing Bihu Programme at Kawaimari 

we were Porceeding towards Besseria by a Winger vehicle. The troupe consisted 

of about 15/16 members which included dancers and others. At around 

9.30/10.00 PM near Bihaguri Daily market the vehicle stopped to bring some 

musical instrument from the hood of the vehicle. When we about leave, two 

persons came forward and questioned why we stopped the vehicle there. An 

altercation took place. Thereafter, they assaulted Dibyajyoti Nath. Many people 

came forward and a quarrel took place. Around seven persons came taking 

weapons such as lathi and dao. They stabbed Diganta Sarmah with a dao, 

assaulted Rubu Nath with lathi and they also applied forced upon us. We ran and 

went inside the house of the local gaonburha.” 

 In cross examination the PW8 said as follows: 

 “Due to darkness we could not identified the members of other 

side who assaulted my friends. It was a market area and many people used to 

gather at the place. I cannot identify the assailants if produced before me today 

also.” 

 

18.   The PW9 in her examination-in-chief stated as follows: 

 “I know the informant. He is the Secretary of our Bihu Troupe. The 



incident took place on one 20th April. On that we were coming from Kawaimari 

towards Bihaguri in a Winger Vehicle. I was a member of Bihu troupe and 

accompanied the team in the vehicle. Before reaching Bihaguri Daily market, the 

vehicle stopped. Then some persons came and assaulted our group leader 

namely Dibyajyoti Nath. I forgot what happened thereafter.” 

 In cross examination the PW9 said as follows: 

 “Due to darkness we could not identified the members of other 

side who assaulted my friends. It was a market area and many people used to 

gather at the place. I cannot identify the assailants if produced before me today 

also.”   

  

19. The PW10 in her examination-in-chief stated as follows: 

 “Incident took place about 4/5 years back. I was a member of a 

Bihu dance group. After performing at Kawoimari, at around 8 p.m. we were 

proceeding to Beseria in a Winger vehicle. The group consisted of 17/18 

members including about 7 (seven) girls. We reached Pithakhowa at around 9 

p.m. near a daily bazaar after crossing Tumuki. The vehicle stopped in order to 

bring some musical instrument inside the vehicle. The secretary of our group 

namely Dibyajyoti was helping one Satya to come down from the hood of the 

vehicle, then an alternation took place between our members and nearby people. 

Scuffle took place between the groups one Diganta of our group received injury. 

One of our girl namely Mridushmita came out of the vehicle and she was pulled 

by somebody. When I came to rescue her some another person pushed me from 

behind. I do not know whether the persons standing in the dock were involved in 

the incident. As the incident occurred many years back I do not remember who 

were the persons involved.” 

 In cross examination the PW10 said as follows: 

 “Due to darkness we could not identified the members of other 

side who assaulted my friends. It was a market area and many people used to 

gather at the place. I cannot identify the assailants if produced before me today 

also.” 

 

20. The prosecution has examined all the material witnesses and 



victims. It is apparent from the evidences  that incident took place at night. From 

the evidences of witnesses it is not cleared whether during investigation they had 

the occasion to identify the accused/miscreants. The witnesses specifically 

mentioned that they could not identify the assailants due to darkness. In criminal 

trial it is necessary that the victims or witness identify the perpetrator of the 

crime. Some of the witnesses said that they received injury during the incident. 

Receiving physical injury suggest that the assailants were quite nearer to the 

victims. Even in such position the assailants could not be identify the victim. 

None of the witnesses mentioned that they know the accused standing in the 

dock during trial. Failure to identify the miscreants by the witnesses is fatal for 

the prosecution. 

 

21. In view of the above, it is held that the prosecution failed to prove 

the charge against all the accused u/s 147/148/149/341/323/326/354/307 of  

IPC. The accused are acquitted and set at liberty forthwith.  

 

22.  The bail bonds shall remain in force for six months from today.   

 

23.  Free copy of judgment be furnished to the accused. 

 

24.  Copy of judgment be forwarded to Ld. District Magistrate, Sonitpur 

in terms with the provisions of law.  

   Given under my Hand and Seal of this Court on this the 29th day 

of July, 2019.   

                                                                                 (R Baruah) 
                                    Addl. Sessions  Judge (FTC), 
                                Sonitpur,Tezpur. 
 
Dictated and corrected by me. 
 
  
    (R Baruah) 
 Addl. Sessions  Judge (FTC),                       
  Sonitpur,Tezpur. 
 
Dictation taken and transcribed by me: 
 
Smt. Pori Das, Steno. 



 
 

 

 

 
 


